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Hong Kong: Mediation and the Future of Dispute Resolution 
 
Nadja Alexander 
 
  
 
 
This chapter tells a story about mediation in Hong Kong - its past, present, and future. It is a 
story that reflects the internationality of Hong Kong as a place where East meets West, and 
the energy of the new is challenged by the wisdom of the old. It also sits comfortably with the 
notion of mediation itself, a conflict resolution process that appears both timeless and timely. 
This chapter explores the development of Hong Kong mediation and focuses on the 
regulatory landscape of mediation and common mediation practice areas. Finally, it identifies 
trends in mediation and the related area of apology legislation in Hong Kong.  
 
 
DEVELOPMENT OF HONG KONG MEDIATION 
  
Let’s begin with a few highlights in the development of the Hong Kong mediation landscape. 
In 2010, Practice Direction 31 came into force and imposed a pre-litigation requirement for 
parties to reasonably engage in mediation. In 2012, the Legislative Council passed the 
Mediation Ordinance (MO), which came into force in 2013.1 Also in 2013, the Hong Kong 
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Mediation Accreditation Association Limited was established as a uniform industry-based 
mediator accreditation body for the territory of Hong Kong.2 In addition, numerous mediation 
schemes and promotional initiatives by public and private sector bodies continue to dot the 
dispute resolution landscape. Mediation interest groups continue to consider new ways to 
facilitate the wider use of mediation in Hong Kong. In 2017, Hong Kong became the first 
Asian jurisdiction to pass apology legislation to further facilitate the use of mediation and the 
settlement of disputes generally.3 
 In terms of practice, mediation has expanded as a practice area in relation to 
construction, building management, commercial, workplace, medical, family, and community 
disputes. School peer mediation and victim-offender mediation schemes are also on the rise. 
Furthermore, the related process-field of collaborative practice, also referred to as 
collaborative law or collaborative conflict resolution, continues to gain recognition largely 
through the efforts of the Hong Kong Collaborative Practice Group.4  
 However, Hong Kong mediation also has its challenges and critics. Although both the 
Bar Association and the Law Society comprise two of the four founding members of the 
Hong Kong Mediation Accreditation Association Limited (HKMAAL), anecdotal evidence 
indicates that a small, yet not insignificant, number of lawyers view Practice Direction 31 as 
nothing more than a pre-trial mediation requirement with which they reluctantly must comply. 
In other words, there are members of the legal profession who are yet to embrace the cultural 
shift from adversarial to collaborative dispute resolution encouraged by the courts, the 
government, and the regulatory framework now emerging in Hong Kong.  
 As to the future, Hong Kong continues to focus on initiatives for the legal profession 
such as mediation representation and collaborative practice. HKMAAL will need to 
consolidate and confirm its status as the leading body for quality standards for the mediation 
profession. On a cross-border level, the use of blended processes such as mediation windows 
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in arbitration is likely to increase, in particular in relation to disputes involving parties from 
Mainland China and issues arising in relation to the One Belt One Road Initiative.5 
 
THE REGULATORY LANDSCAPE OF MEDIATION 
 
Four essential pillars form the basis of Hong Kong’s regulatory approach to mediation. These 
four pillars refer to different regulatory functions, namely:  
1. Triggering Mediation: How are mediation processes triggered? Here the focus is on 
mechanisms that operate to encourage parties to engage in the mediation process. 
Examples of mechanisms that trigger mediation in Hong Kong range from soft 
encouragement in the form of corporate mediation pledges to stronger incentives such 
as PD 31, mediation clauses as discussed below. 
2. Mediation Process: How is the internal mediation process regulated? Here the focus is 
on what happens inside the mediation room, how the mediation is structured, and the 
types of interventions used by the mediator. In Hong Kong, the internal mediation 
process is largely regulated by private contract and industry norms, such as 
institutional rules of dispute resolution organisations. 
3. Mediator Accreditation Standards: What are the prerequisites and standards required 
of professional mediators? In other words, who is recognised by the regulatory system 
as a professional mediator, and who is not. In Hong Kong, the credentialing of 
mediators is regulated by a mediation industry body with the support of the 
government. 
4. Rights and Obligations of Participants in Mediation: What are the various rights and 
obligations of participants in the mediation process? This area of mediation regulation 
zooms in on the interface between the internal mediation process and the legal system 
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in which it operates. It focuses on rights and obligations around confidentiality, non-
admissibility of mediation evidence in subsequent court or tribunal proceedings, 
enforceability of mediated settlement agreements, and other issues. In Hong Kong, 
these rights and obligations are regulated by a combination of specific legislation, the 
general law and private contract. 
  
 As indicated above, these four pillars of the mediation regulatory landscape are 
supported by a mix of regulatory forms that include legislation, practice directions, industry 
standards, and private contract. In terms of legislation, the enactment of the Mediation 
Ordinance (MO) was a major milestone in the development of mediation in Hong Kong. The 
MO applies to all mediations and mediation communications where parties have entered into 
a written agreement to mediate, and as such, aims to cover all professional mediations6 and 
not those mediations conducted on a non-professional basis (i.e, mediations conducted by 
village elders, school mediations, and the like). The MO applies to domestic and cross-border 
mediations, and it specifically applies to the government. Importantly, for the practical 
application of the MO, its provisions are mandatory in nature so that parties cannot contract 
out of them.7 While the MO deals with some aspects of the mediation process, its focus is 
primarily on rights and obligations of participants in mediation in relation to confidentiality 
and non-admissibility of mediation evidence. Next, the four regulatory pillars of mediation in 
Hong Kong are explored in greater detail.  
 
How Is The Mediation Process Triggered? 
There are a number of practice directions and legislative provisions in Hong Kong that trigger 
the mediation process by encouraging and incentivising parties to engage in mediation.8 The 
best known of these is Practice Direction 31 (PD 31), which came into force on January 1, 
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2010. It marks an important point in the development of mediation in Hong Kong, as it places 
a duty upon civil litigants to consider and reasonably engage in mediation before trial with 
costs sanctions for failure to do so.9  
PD 31 applies to all civil proceedings in the Court of First Instance and the District 
Court begun by writ10, with certain specific exceptions.11 PD 31 Appendix A expressly sets 
out the proceedings to which PD 31 does not apply; all these proceedings are dealt with in the 
specialised lists which have their own arrangement as to mediation under their respective PDs. 
Having said that, some of these PDs adopt a similar mechanism to PD 31. For example, under 
PD 18.2 of the Employees’ Compensation List, it is to be noted that paragraphs 21, 23 and 24 
of PD 18.2 require parties to use the standard forms of Mediation Certificate, Mediation 
Notice and Mediation Response contained in Appendices B, C and D of PD 31 respectively. 
PD 18.2 allows parties to make necessary modifications to the standard forms to suit the 
proceedings to which PD 18.2 applies. Legal advisers are under a duty to advise clients on the 
consequences of non-compliance with this obligation.12  
As indicated previously, PD 31 effectively imposes a duty on parties to engage in 
mediation where it is reasonable to do so.13 The duty to reasonably engage in mediation is 
discharged when a party: 
1. Has engaged in mediation at least to the minimum level of expected 
participation agreed by the parties beforehand or as determined by the court; or  
 2. Has a reasonable explanation for non-participation.14 
In terms of the second point, paragraph 5(2) of PD 31 provides guidance on what may amount 
to a reasonable explanation. For example, a reasonable explanation may include the existence 
of ongoing settlement negotiations or a non-mediation form of ADR. These factors appear to 
be relevant only as long as they are ongoing. Where settlement negotiations or other ADR 
processes end without agreement, the parties then have a duty to consider the appropriateness 
of mediation. Thus, the wording of this provision makes it difficult for litigants to avoid the 
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intended operation of PD 31 by simply referring to ongoing settlement negotiations. This 
view reflects judicial opinion in Hong Kong and England to the effect that mediation may 
succeed where previous attempts to settle have failed.15 In a judgment on costs and interests in 
The Golden Eagle International (Group) Limited v GR Investment Holdings Ltd,16 Lam J (as 
he then was) stated that ‘one must not assume that the process of mediation would not bring 
about changes in attitude.’17 Thus, it appears that an initial refusal to participate in mediation 
or a failure by lawyers to achieve a mediated settlement may be redeemed by subsequent 
mediation. In other words, it is almost never too late to say yes to mediation.  
Paragraph 4 of PD 31 expressly permits courts to make an adverse costs order where a 
party has ‘unreasonably failed to engage in mediation.’ The provision expressly provides that 
the court may consider ‘all relevant circumstances’ including ‘any unreasonable failure of a 
party to engage in mediation’ in exercising its discretion on costs. In the case of Supply Chain 
& Logistics Technology Ltd (供應鏈及物流科技有限公司) v NEC Hong Kong Ltd,18 Lam J 
(as he then was) took into account a number of factors in making an adverse costs order, 
including: 
1. The failure to respond to a Mediation Notice as this reflects the extent to which a party 
is properly pursuing or defending a claim; and 
2. Costs incurred after the failure to respond to an invitation to mediate. 
In another illustration, in the case of The Golden Eagle International (Group) Limited v GR 
Investment Holdings Ltd,19 it has expressly dealt with the meaning of paragraph 4 of the PD. 
Here, Lam J found on the facts of the case that there was no ‘reasonable explanation on the 
part of the Defendant for refusing to mediate’.20 In reaching this conclusion, the judge found 
that the wide differences between the parties did not indicate that ‘mediation would only be a 
waste of time and effort.’21 In addition, he rejected the argument that the costs of mediation 
would be disproportionately high in relation to the value of the claim and the costs of 
litigating.22 
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 Beyond litigation matters, the Mediate First Pledge amongst corporations and other 
organisations has been strongly promoted by the Hong Kong Government and encouraged the 
use of mediation clauses in commercial contracts and organisational policies. Workplace 
mediations are increasingly triggered by referrals by human resource departments or in-house 
counsel to internal or external mediators. These referrals are a matter of the organisation’s 
policy to attempt to resolve disputes amicably before launching into dispute management 
processes such as workplace investigations or litigation, which can be costly, time consuming 
and disruptive to the workplace and the business operations of the organisation.   
 
The Internal Process Of Mediation 
In relation to community mediation, the proliferation of community mediation centres, 
suggests a city rise in the voluntary use of community mediation services and this is further 
explored below. The internal process of mediation follows a recognised structure. At the same 
time, this structure allows for flexibility and can be adapted to different circumstances, needs, 
and cultures. In other words, flexibility, creativity, and innovation in mediation are attached to 
the process in how the mediation is conducted. Recognising the continued need for process 
flexibility, the Mediation Taskforce took the view that soft forms of regulation such as 
agreements to mediate (also called mediation agreements), codes of conduct and institutional 
rules would be better suited to regulate process aspects of mediation than legislative 
provisions. These “soft” forms of regulation are often standardised in organisations or in 
specific industry sectors. They are subject to adaptions and changes made by the parties, 
thereby preserving party autonomy and enhancing process flexibility in ways that legislation 
cannot. Therefore, where the mediation process is regulated by the mediation rules of a 
service provider organisation, parties may adapt aspects of the process to suit their 
circumstances, needs, and even their cultural preferences. For example, some mediation rules 
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promote a Western facilitative mediation approach featuring a disinterested neutral whom the 
parties do not know and who is required to refrain from offering the parties substantive 
guidance. Whereas, Chinese parties in accordance with cultural norms may select a high-
status insider mediator known to them both, who is prepared to offer his or her view on useful 
ways to resolve their dispute and who will likely make frequent use of private sessions to 
facilitate face-saving. The mediation rules can be amended accordingly.  
 Nevertheless, the MO directly influences the conduct of the mediation process in two 
ways. First, it offers a detailed definition of mediation in s 4. Section 4(1) provides: 
“For the purposes of this Ordinance, mediation is a structured process comprising one or more 
sessions in which one or more impartial individuals, without adjudicating a dispute or any 
aspect of it, assist the parties to the dispute to do any or all of the following: (a) identify the 
issues in dispute; (b) explore and generate options; (c) communicate with one another; and 
(d) reach an agreement regarding the resolution of the whole or part of the dispute. This 
definition is significant for a number of reasons. Section 4 describes mediation as “a 
structured process,” which immediately differentiates it from the process of negotiation and 
acknowledges that there is a recognisable process that mediators follow. Further, the 
definition describes and promotes what is known as a facilitative or non-advisory model of 
mediation, although it falls short of excluding advisory or directive mediation models from its 
scope.     
This definition has significant consequences. On one hand, the facilitative focus of the 
mediation definition with its emphasis on disinterested third parties as mediators and elicitive, 
non-directive mediator techniques will continue to shape the underpinning values and 
principles of mediator codes of conduct and accreditation standards into the future. At the 
same time, the legal definition remains sufficiently flexible so as not to exclude other 
mediation models. In this regard, it is noteworthy that the Hong Kong Government, 
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subsequent to the introduction of the MO, has publically endorsed evaluative approaches in 
relation to mediation of intellectual property disputes.23  
 Another process issue covered by the MO relates to the involvement of party 
representatives and advisers at mediation. Section 7 of the MO specifically allows non-
lawyers and foreign lawyers to participate in mediation to provide support and assistance to a 
party. This provision was drawn from the Hong Kong Arbitration Ordinance and is in line 
with the notion of mediation as an interdisciplinary process. Moreover, in relation to cross-
border mediation, it may be the case that foreign law is applicable and that there is a need for 
foreign lawyers with expertise in the applicable law, who are not admitted to practice law in 
Hong Kong. 
 Apart from these two provisions, the mediation process is largely left to the parties and 
the mediator, and is supported by private contractual terms in the form of mediation clauses 
and agreements to mediate. Institutional rules and codes of mediator conduct are typically 
incorporated by reference into these contractual provisions, thereby offering a certain level of 
predictability or standardisation in the regulation of mediation processes. Sample mediation 
clauses are offered by various institutions, including the Law Society, the Hong Mediation 
Centre, and HKMAAL. For example, the Hong Kong Working Group on Mediation has 
published a Code of Conduct for mediators called the Hong Kong Mediation Code, and 
recommended its wide promulgation among mediation service providers (Recommendation 
27).24 The Code is directed at mediators and deals with matters such as mediators’ general 
responsibilities in relation to conducting a fair process, their responsibility to the parties (i.e., 
impartiality, duty of disclosure of conflicts of interest, obligations related to mediation 
confidentiality, and so on), and their responsibilities to the mediation process and the public 
(commitment to competence and advertising). Attached to the Code is a Sample Agreement to 
Mediate, which by express reference incorporates the Code. The Code and attached Sample 
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Agreement to Mediate are promoted to mediators and mediation users under the auspices of 
HKMAAL and will be subject to regular review.  
 
Mediation Accreditation Standards 
In its report, the Hong Kong Working Group on Mediation articulated the view that as 
mediation is a developing profession, it would be appropriate for mediators to have 
professional standards of competence and for users of mediation services to be assured that 
mediators have attained a certain level of competence. However, the rapid professionalization 
of the mediation field continues to cause ongoing change and development in practice.  
Against this backdrop, it is useful to have the capacity to adjust professional 
accreditation requirements as needs and circumstances change, and as the nascent mediation 
profession learns from early experiences. Industry-based schemes can offer responsive forms 
of regulation, which can adapt effectively to changing circumstances. Conversely, legislation 
is a rigid form of regulation, and is less flexible and adaptable. Legislative solutions to 
professional accreditation and certification are usually expensive and require government 
financing when compared to industry regulation, which is supported by the industry itself in 
terms of expertise, financing, and other matters.  
 For these reasons, the Working Group on Mediation considered that the establishment 
of an industry-based body to set up a uniform mediation accreditation system would be 
desirable in Hong Kong, at least in the short term, as it could remain responsive and adaptive 
to changing needs. At the same time it: (1) ensures the quality of mediators and consistency of 
professional standards; (2) enhances public confidence in mediation services and the 
credibility of mediation; (3) educates the public about mediation and helps the public best 
utilise the existing mediation expertise in Hong Kong; and (4) encourages further professional 
advancement of accredited mediators.25  
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After public feedback strongly endorsed the idea of such a single body as the premier 
accreditation organisation for mediators in Hong Kong to discharge ongoing accreditation, 
assessment, and disciplinary functions, the Mediation Taskforce, a team comprising 
representatives from all mediation stakeholder groups, worked towards making the idea a 
reality.26 
 After almost two years of negotiations with the major accreditation stakeholders, 
Hong Kong Mediation Accreditation Association Limited (HKMAAL) was established with 
the task of implementing a uniform accreditation system in Hong Kong. HKMAAL is a non-
statutory, industry-led body that takes the legal form of a company limited by guarantee. The 
four founding members of HKMAAL are the Hong Kong Bar Association, the Law Society 
of Hong Kong, the Hong Kong International Arbitration Centre, and the Hong Kong 
Mediation Centre that are the major organisational stakeholders, representing a broad cross-
section of mediators in Hong Kong.27 HKMAAL continues to reach out to all areas of 
mediation practice, including community, family, commercial, construction, and cross-border 
disputes, and organisational membership is on the rise. Individuals cannot become members 
of HKMAAL. Rather, HKMAAL assesses and accredits individual mediators, recognising 
them on the HKMAAL panel. It is important to note that HKMAAL accreditation is voluntary 
and professional mediators can continue to practice without the HKMAAL stamp of approval. 
However, HKMAAL has emerged as the premier accreditation body in Hong Kong and 
sophisticated corporate and individual users of mediation increasingly look to HKMAAL as a 
trustmark of quality.  
 
Rights And Obligations 
Rights and obligations of those involved in mediation processes such as mediators, lawyers, 
parties, support people, experts, and others are regulated by legislation in the form of the MO 
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and the general law (i.e.,, the general law of contract in relation to the enforceability of 
mediated settlement agreements). Rights and obligations relevant to mediation may relate to 
inter alia confidentiality and admissibility of mediation evidence, enforceability of mediated 
settlements, disclosure requirements, and mediator liability.  
 Confidentiality is a recognised hallmark of the mediation process. Clarity about its 
scope and limitations is essential to encourage greater use of mediation to resolve local and 
international disputes. For this reason, the focus of the MO relates to the rights and 
obligations associated with mediation confidentiality and non-admissibility of mediation 
evidence in judicial, arbitral, administrative, disciplinary, or other proceedings. The relevant 
provisions are sections 8, 9, and 10 of the MO. 28 Section 8 of the MO deals with the general 
duty of confidentiality with which all participants in mediation must comply, section 9 of the 
MO deals with non-admissibility of mediation evidence, and section 10 of the MO deals with 
obtaining leave of the court if a person does wish to tender mediation evidence to the court.  
 Mediation participants cannot disclose what has occurred in mediation to anyone 
outside the mediation, subject to certain exceptions. The exceptions should come as no 
surprise to readers familiar with mediation regulation in common law jurisdictions. They 
include exceptions relating to: consent to disclosure by the parties and relevant others, seeking 
legal advice, reporting concerns about the welfare of children or injury to a person, and the 
conduct of mediation research (s 8(2) of the MO). Information that is already in the public 
arena and that is subject to discovery remain is not affected by the confidentiality provisions 
(s 8(2)). Further exceptions relate to challenging or enforcing settlement agreements and 
allegations of professional misconduct in mediation, where disclosure can only be made with 
the leave of the court (s 8(3)) of the MO.  
 Where a person wants to admit mediation evidence in subsequent court or tribunal 
hearings, leave of the court must first be sought (s 9 of the MO). Section 10 of the MO 
provides that in exercising its discretion to grant leave, the court will be guided inter alia by 
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the exceptions set out in s 8(2) of the MO. The requirement for leave of the court in relation to 
disclosure in s 8(3) of the MO and admitting mediation evidence in court and other tribunals 
in s 9 of the MO aims to prevent frivolous and vexatious claims, which might otherwise 
jeopardise the integrity and confidential space of the mediation process. 
 Duties of mediators relating to impartiality, disclosure, reporting and so on will be 
found in applicable codes of conduct and agreements to mediate such as the standard forms 
suggested by HKMAAL. Additional rights and obligations that relate to mediated outcomes 
such as settlement agreements are not dealt with by the MO, but rather left to the general law 
applicable to contracts. Here the Taskforce adopted a view consistent with the practice in 
most common law countries, namely to preserve flexibility in relation to the nature or form of 
mediated outcomes. In other words, it is up to the parties and their representatives to 
determine the legal form of the mediated outcome, whether it be a legally binding contract, a 
settlement deed, or a court order by consent (where applicable).  In addition, parties may 
choose that their mediated outcome take a non-legally binding form such as a memorandum 
of understanding. This may be suitable in certain kinds of community disputes or even 
workplace disagreements, where the terms of the mediated outcome cannot be accurately 
recorded in legal language. Here enforcement depends on the good will of the parties. 
 Finally, the Taskforce formed the view that mediators, like other professionals, must 
be accountable for delivering mediation services to a professional standard in accordance with 
applicable codes of conduct and that such professional accountability would support the 
professionalization of the field and encourage quality practice. As a result, mediators are not 
granted immunity under the terms of the Ordinance. Most mediators will still have provisions 
in their agreements to mediate limiting or excluding their legal liability.  
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MEDIATION PRACTICE AREAS 
 
Mediation practice is diverse in Hong Kong and exists in court-connected, private, and 
community settings. In this section the most prominent areas of mediation practice are 
introduced, including family, construction, commercial, financial, insurance, community, 
building management, school, victim-offender, and intellectual property conflicts. 
 
Family Mediation 
Family mediation in Hong Kong grew out of the community and non-governmental 
organisation (NGO) sector in the late 1980s. Pioneer family mediation service providers 
included the Hong Kong Family Welfare Society and the Hong Kong Catholic Marriage 
Advisory Council (the Council). The Council pioneered marriage counselling in Hong Kong 
and launched the Marriage Mediation Counselling Project in 1988.29 Generally, community 
NGOs providing family mediation services have a sliding scale for payment of costs of 
mediation by the parties. However, many of these organisations face difficulties in securing 
adequate funding from the Government or charitable sources for their mediation services. 
 In 2000, the Judiciary introduced a three-year family mediation pilot scheme and 
established the Mediation Co-ordinator’s Office in the Family Court premises. Under this 
scheme, the Mediation Co-ordinator held information sessions to assist couples to consider 
mediation to resolve their matrimonial disputes. The Final Report of the family pilot scheme 
indicated that considerable success had been achieved in the promotion of the use of 
mediation in family disputes. In terms of settlements, the Final Report showed that of the 933 
cases in which family mediation was completed in the three-year period, 69.5 percent reached 
full agreement and another 9.7 percent reached partial agreement.30 In view of the high 
satisfaction and settlement rates, the Mediation Co-ordinator’s Office continues its operation. 
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The pilot scheme was made permanent with the PD 15.10 on Family Mediation issued on July 
15, 2003. Also in 2003, a Law Reform Commission Report on the Family Dispute Resolution 
Process31 recommended that access to mediation services should be facilitated by the Family 
Court system and that mediation should remain essentially voluntary.  
 Subsequently in 2005, the Government launched a one-year pilot scheme to establish 
whether extending funding to mediation of legally aided matrimonial cases could be justified 
on the basis of its cost-effectiveness and potential qualitative benefits for children in terms of 
a less stressful transition to a new type of family situation.32 Under the pilot scheme, both the 
legally-aided person and the other party were invited to join the scheme on a voluntary basis. 
A panel of 72 mediators rendered mediation services for the scheme at an hourly rate of 
HK$600. Following the pilot in 2009, the Legal Aid Department adopted a policy to include 
the costs of mediation in legally-aided matrimonial matters as a part of the legal costs of the 
case. 
 Today, family mediation is well established in Hong Kong both independent of and 
connected to the Family Court. The Court continues to consider ways in which it can enhance 
a greater use of mediation in its processes, especially in cases related to children. A number of 
family law practitioners are also establishing collaborative family law practices, discussed 
below. Some further aspects of family mediation are explored below in the section on 
Mediation and the Culture of Hong Kong. 
 
Construction Mediation 
The mediation of construction disputes in Hong Kong dates back to the 1980s. Since this time, 
major public work contracts such as the Hong Kong Government Airport Core Program (ACP) 
have included provisions for the mediation of disputes.33 Under the ACP contracts, mediation 
was a mandatory requirement of the dispute resolution process and 80 percent of all such 
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disputes were settled at the mediation stage. Mediation has proved to be very effective in 
reducing the number of claims in public works contracts, which would otherwise proceed to 
arbitration or litigation.  
 In 2006 the Judiciary implemented a two-year pilot scheme for the mediation of 
construction disputes. The pilot scheme was successful and, in line with the Civil Justice 
Reforms of 2009, mediation has become a regular feature for cases under the Construction 
and Arbitration List.34 In general, parties in construction cases are encouraged to attempt 
mediation as a cost-effective means of resolving disputes. As an incentive for parties to use 
mediation, the court may impose cost sanctions where a party unreasonably refuses to attempt 
mediation.35 In 2007, the Hong Kong Mediation Council introduced a pilot scheme for 
mediation of low value construction disputes, and it ran for a year until August 31, 2008 and 
was then extended to August 31, 2009.36 Under this scheme, mediation was provided by an 
accredited mediator on a pro bono or no fee basis for up to 8 hours for disputes up to HK$3 
million. A mediator fee of $1,500 per hour was borne by both parties equally (unless 
otherwise agreed) for mediation time beyond the 8 hours. Today, the pilot scheme has been 
replaced by the Construction Dispute Mediation Scheme, which deals with construction 
disputes of differing values. The Scheme aims to encourage and facilitate wider and further 
uses of mediation37. 
 In another scheme, the Royal Institution of Chartered Surveyors (RICS) has appointed 
HKIAC as the service provider for the Surveying Dispute Mediation and Arbitration 
Scheme.38 The purpose of the scheme is to provide a platform for RICS members to settle 
disputes speedily and effectively through mediation and other alternative dispute resolution 
mechanisms. Under the scheme, RICS refers cases to mediation. If the dispute cannot be 
resolved by mediation, the parties may agree to go to arbitration or, if necessary, litigation. 
Mediators are required to use their best endeavours to conclude the mediation within 28 days 
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of their appointment, and in most cases it is expected that the mediation will not exceed six 
hours. 
 
Commercial Mediation 
Mediation of commercial disputes is on the rise. Close to 500 companies have signed the 
Mediate First pledge, which commits them to turn to mediation first for the resolution of 
disputes.39  In recent years, an increasing number of high profile commercial disputes have 
been referred to mediation and press reports on some of these mediations have increased the 
visibility and potentially the acceptability of mediation as a dispute resolution option for 
business. 
 Effective and efficient commercial dispute resolution services such as mediation are 
attractive to foreign and local investors as they promise to minimise interruptions to business, 
and can play an important role in the further development of Hong Kong as a prime venue for 
commercial dispute resolution. For this reason, commercial mediation formed an integral 
element of a strategic proposal put forth by the Focus Group on Professional Services, 
Information and Technology and Tourism at the Economic Summit on China’s 11th Five-
Year Plan and the Development of Hong Kong in September 2006.40 The specific measure of 
the proposal is to promote the greater use of mediation services ‘in order to reinforce and 
promote Hong Kong as a regional centre for the resolution of commercial disputes, in 
particular those involving the Mainland and foreign countries.’41 In addition to individual 
mediators, there are numerous service providers offering commercial mediation, the major 
one of which is the HKIAC.42 
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Financial Disputes Mediation 
Mediation as a means of resolving investment products disputes enjoyed high profile media 
coverage in the Lehman Brothers-related mini-bond disputes.43 After the collapse of Lehman 
Brothers, an estimated 48,000 Hong Kong investors who had bought HK$20 billion in 
investment products issued or linked to Lehman Brothers, complained to the Hong Kong 
Monetary Authority (HKMA) about the banks that sold them the Lehman investment products. 
In 2008, the HKMA appointed the HKIAC as the service provider for the Lehman Brothers-
related Investment Products Disputes Mediation and Arbitration Scheme.44  
As a result of this scheme, the Financial Services and Treasury Bureau of the Hong 
Kong Government proposed the establishment of a Financial Disputes Resolution Centre 
(FDRC) in Hong Kong to provide a one-stop, independent and affordable avenue for 
consumers to solve monetary disputes between financial service providers and consumers.45 
The FDRC was established in 2011 to administer the Financial Dispute Resolution Scheme. 
The Scheme requires financial institutions, which are its members, to resolve monetary 
disputes with their customers through mediation and arbitration.46 All licensees or regulatees 
of the Securities and Futures Commission (SFC) and the Hong Kong Monetary Authority 
(HKMA), such as brokers or banks, are required to join the FDRS. In the event that financial 
disputes are not settled directly between financial institutions and their customers, the 
financial institutions are obligated to follow individual consumer’s wish and enter into 
mediation and arbitration as per the scheme.  
The claim must be less than HK$500,000 and there is a 12-month limitation period. 
The fees for this service payable by the claimant are based on the amount in dispute: either 
HK$1,000 or HK$2,000. There were fewer than 100 FDRC mediation cases during the first 
three and a half years of operations.47 FDRC mediators are required to have professional 
mediator accreditation and participate in regular ongoing professional training in relation to 
mediation skills and also financial products knowledge. 
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Insurance Mediation 
In 2007 the insurance industry in Hong Kong launched the New Insurance Mediation Pilot 
Scheme (NIMPS). The Hong Kong Federation of Insurers provided HK$250,000 (NIMPS 
Fund) to the Hong Kong Mediation Council for the use of mediation to settle disputes 
involving work-related personal injuries claims.48 The aim of NIMPS is to encourage 
insurance companies and injured workers to resolve personal injury disputes in the most 
amicable, economic, and objective manner. In a post-NIMPS mediation interview with an 
injured worker, the worker said that he felt in control of the situation in mediation, was not 
pressured to settle, and would recommend other workers to use NIMPS as it was ‘less hassle 
than court procedures or trying to get legal aid for a court case.’49 
 
Community Mediation  
Community mediation in Hong Kong is mainly conducted by professional, accredited  
mediators working in community organisations and NGOs, such as the Hong Kong Mediation 
Centre and the Hong Kong Family Welfare Society. The Hong Kong Family Welfare Society 
set up a mediation centre in 2001 with the aim of promoting the use of mediation and to 
provide mediation services to resolve conflicts between family members, work colleagues, 
and neighbours. It was the first community mediation centre in Hong Kong to provide a range 
of mediation services.50  
 Between 2002 and 2003, the Hong Kong Mediation Council and the Hong Kong 
Council of Social Service conducted a pilot scheme focussed on disputes involving 
neighbourhood, employment, contract, urban redevelopment, and environmental issues.51 At 
the conclusion of the scheme, it was found that different types of community disputes 
required different levels of expertise from mediators especially as clients often looked to 
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mediators for some wise counsel in relation to their disputes. For example, building 
management disputes required mediators with knowledge of both the Building Management 
Ordinance and Deeds of Mutual Covenant. As a result, a need for mediation services 
specialising in building management disputes was recognised and this is discussed in the next 
section. 
 
Building Management Mediation  
In Hong Kong, most people live in multi-story residential buildings. In public housing estates, 
the number of flats might well exceed a thousand.52 As a result, disputes related to the 
management of buildings such as water leakages, contribution of management fees and 
maintenance charges, and the appointment of management committees are numerous and 
frequent. Motivated by the opportunities that mediation could offer the building management 
sector, the Lands Tribunal commenced a pilot scheme in 2008,53 and in 2009 the Scheme was 
made permanent by virtue of the Lands Tribunal Practice Direction LTPD BMI (2009).54 The 
aim of the scheme is to facilitate the more efficient, expeditious and fair disposal of building 
management cases. Following the practice direction, the Lands Tribunal encourages parties 
involved in building management disputes to consider mediation before a hearing. The 
Building Management Mediation Co-ordinator’s Office of the Judiciary, located in the Lands 
Tribunal Building, provides information for parties who wish to consider mediation before or 
after they commence proceedings in the Lands Tribunal.55  
An illustration of a building management dispute is the high profile Albert House 
dispute that helped raise awareness of the use of mediation to resolve complex issues 
involving high-rise buildings. In 1994, a fish tank and 15 tonne canopy in Albert House 
collapsed, killing one person and injuring 15 others. In 1999, the High Court ordered the six 
responsible parties to pay $33 million to the victims. The Incorporated Owners Association 
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(IO) refused to pay, and this resulted in a series of lawsuits that culminated in the Court 
ordering the IO to be wound up in 2004. Eighty Albert House flat owners marched to the 
Legislative Council and demanded the Government assist them. It was at this stage that 
mediation was introduced into the dispute. The lead mediator noted that ‘the Government 
faced a hard decision whether to intervene in this civil dispute. If the case could not be 
resolved, hundreds of low-income, poorly educated people could have very well become 
homeless.’56 In this case, mediation was successfully employed to resolve the multi-party 
dispute with the corporate and individual owners of the building ultimately working together 
to resolve building management issues and the major corporate owner agreeing to absorb 
most of the financial loss.57  
 
School Mediation 
School mediation can take a number of forms. In Hong Kong it usually refers to peer 
mediation and parent-school mediation. Peer mediation refers to mediation among peers in 
the school context. School students are trained as mediators with a view to mediating disputes 
that occur among other students. Peer mediation training schemes are offered in a number of 
secondary schools in Hong Kong and are conducted by the Hong Kong Family Welfare 
Society.58 The Society is encouraging the incorporation of peer mediation into the school 
curriculum as part of Liberal Studies.59 Rotary International has also sponsored various peer 
mediation programs in more than 30 schools. 
 In addition, the Centre for the Restoration of Human Relationships, established in 
2000, provides professional support for mediation in schools and educational establishments. 
Between 2004 and 2006, the Centre’s Director conducted a longitudinal study into bullying in 
Hong Kong schools. He identified training students as peer mediators as a key approach to 
tackling bullying.  The research suggests that involving the younger generations in consensus-
 22 
based dispute resolution through the use of peer mediation practice is a vital step in changing 
the dispute resolution culture in Hong Kong.  
With the aims of reducing disability discrimination in schools and ensuring that 
students with special educational needs have equal opportunities for education, the Hong 
Kong Education Bureau conducts a Parent-School Coordination and Mediation Mechanism 
for the mediation of disputes between schools and parents of disabled students.60 Disputes are 
usually resolved within one to four months. The Education Bureau continues to look into 
ways to incorporate aspects of mediation into the school curriculum.  
 
Victim-Offender Mediation 
In Hong Kong there is a small practice of Victim-offender mediation (VOM), which has been 
supported by local churches and NGOs. However VOM has yet to gain widespread 
government support, arguably because the Government is concerned about “sending a wrong  
message to the public that the balance is being tilted too much towards helping the 
offender.”61 VOM aims to bring victims and offenders together in face-to-face meetings to 
engage in dialogue where: (1) offenders become aware of the human consequences of what 
they have done, are able to accept responsibility for it, and participate in repairing the harm 
caused by their actions in a way that is as fair as possible; and (2) victims are given an 
opportunity to explain to their offender how the offence has affected them and others, and to 
gain an understanding of the context in which the offenders acted. 
The Evangelical Lutheran Church of Hong Kong provides victim-offender mediation 
services for the victims of crime and juvenile offenders who are cautioned under the Police 
Superintendent Discretion Scheme.62 The service has been running since 1999. The Centre for 
the Restoration of Human Relationships, referred to previously, provides professional support 
for mediation in schools and educational establishments in addition to victim-offender 
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mediation and training.63 The Methodist Centre works with the Hong Kong Police in dealing 
with youth offenders by providing victim-offender mediation. The Centre has also worked 
together with the Queensland Government in Australia to offer Mediation and Youth Justice 
Conferencing Training.64  
 
Intellectual Property (IP) Mediation  
Intellectual property is a major growth area in Asia, and, in terms of IP applications Asia, is 
the fastest growing region in the world. With a view to capturing opportunities associated 
with this exponential growth and Hong Kong’s gateway position between mainland China and 
the rest of the world, the Hong Kong Working Group on IP Trading was convened in 2012.  
This Working Group had the mandate to explore strategies to promote Hong Kong as a 
leading IP trading hub in Asia. It comprised industry stakeholders and experts from various 
fields and government representatives and it released its report (the “Report”) in 2015.65  
One of the Report’s key recommendations is to build on Hong Kong’s reputation as an 
ADR hub in Asia and highlight IP as an “exemplary specialist area” for arbitration and 
mediation in Hong Kong. Recommendations include: (1) creating a special panel of IP 
arbitrators and mediators; (2) considering the establishment of a dedicated set of arbitration 
and mediation rules for IP disputes; and (3) supporting the training of IP practitioners in Hong 
Kong by implementing specific training on the arbitration and mediation of IP disputes. In 
relation to mediation, the Working Group highlighted “the desirability to explore the use of 
evaluative mediation in addition to facilitative mediation.”66 It was considered that after a 
successful introduction of facilitative mediation into Hong Kong in particular through the 
passing of the Mediation Ordinance and the establishment of HKMAAL (discussed above) 
that it was timely to introduce a greater diversity into mediation services on offer. Evaluative 
mediation extends a number of different practice models, and two seem particularly relevant 
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to IP disputes in the Hong Kong context. First, given the Chinese cultural preference for more 
mediator guidance in mediation than facilitative mediation typically offers (see section on 
Mediation and the Culture of Hong Kong), it seems that the wise counsel mediation model 
which features a high status, trusted, and wise insider mediator guiding and directing the 
parties through an interest-based negotiation might be suitable in some cases.67 Additionally, 
where the parties wish to focus on the technical or legal aspects of the IP claim, then expert 
advisory mediation, which features a technical/legal expert offering his or her opinion on the 
technical/legal aspects of the dispute might be desirable.68 As mediation of IP disputes 
continues to grow as a practice area in Hong Kong, mediation trainings increasingly focus on 
the nuances of the various evaluative approaches to mediation and the development of skills 
in this area. 
 
 
HONG KONG TRENDS 
 
In 2017, mediation in Hong Kong has a fresh and exciting image, and the coming years will 
see significant developments. These include the expansion of mediation practice in relation to 
Mainland Chinese disputes, further professionalization of mediation, the development of 
mediation advocacy, the regulation of third party funding in mediation, and related 
developments in collaborative practice and apology legislation.  
 
One Country, Two Systems Mediation 
Under the “one country, two systems” principle, the Hong Kong Special Administrative 
Region continues to use the common law legal system that was inherited from the British 
while the People’s Republic of China (PRC) maintains its civil law-based system.69 With 
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increasing cooperation and exchanges between the two systems, it is envisioned that cross-
border mediation in relation to family (i.e., child custody and maintenance) and all manner of 
business-related matters (i.e., financing, intellectual property, construction, and trade) will 
increase in the future. In this regard, the med-arb provision in the Hong Kong Arbitration 
Ordinance may facilitate greater engagement between the two systems.  
Given China’s tradition of integrating mediation and conciliation into arbitration 
practice, where a third of China International Economic and Trade Arbitration Commission 
(CIETAC) cases use med-arb,70 it is expected that the med-arb provisions will attract more 
Mainland parties to choose Hong Kong as the place to conduct their dispute resolution. 
Moreover, since the PRC’s accession to the World Trade Organisation in 2001, there have 
been increasing trade transactions and Hong Kong has been regarded as a suitable ‘third place’ 
to settle disputes involving Sino-foreign investments and projects. Hong Kong is a prime 
venue for commercial dispute resolution with its mature legal system that now incorporates 
the use of mediation.  
 
Professionalization Of Mediation 
  As previously described, HKMAAL is an industry body. At the time of the Working Group 
deliberations (2008 – 2010), there appears to have been a spirited debate about the most 
suitable legal form for a central Hong Kong accreditation body. In particular, the debate 
centred on whether or not such an accreditation body should be a creature of statute - a 
statutory body or not. The decision to create HKMAAL, as a company limited by guarantee, 
reflected the general view that an industry body would be best placed to work responsively 
with the many professional mediation organisations to win their approval and buy-in for the 
idea of uniform mediated standards regulated by a uniform body.71 
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 In the coming years, all eyes will be on the progress of HKMAAL. Many stakeholders 
subscribe to the view that the HKMAAL should eventually become a statutory body that will 
lend professional mediation the type of status, legitimacy, and privilege enjoyed by arbitration 
(the HKIAC is a statutory body). Ideally, this will occur once widely accepted sets of 
standards for mediators, trainers, training courses as well as mechanisms for complaints and 
disciplinary procedures for mediators have been developed, tried, and tested.  
 
Mediation Advocacy 
Parties attending mediation are not required to engage professional advisers (i.e., lawyers or 
other experts) to support them in mediation. However, some parties do engage professional 
advisers to help them prepare for mediation and to attend the mediation with them. For 
example, where a party has consulted and engaged a lawyer in relation to a dispute, it is likely 
that the legal adviser will assist with preparation for mediation and perhaps also attend 
mediation with the client. The art of representing your client in mediation is referred to as 
mediation advocacy and it is becoming a specialised form of legal practice and professional 
advice-giving in Hong Kong.   
As indicated previously, court practice directions require lawyers to advise and assist 
their clients in relation to the latter’s obligation to reasonably engage in mediation.72 Further 
forms of mediation assistance that lawyers can offer relate to issues of appropriate timing of 
and venues for mediation, selection of mediators, suitable practice models of mediation, pre-
mediation exchange of information, and client preparation for the process. In addition, legal 
advisers can assist the mediator and the mediation process in a variety of ways: in managing 
their client’s expectations, in keeping lines of communication open, in acting as constructive 
negotiators and reality agents when they know their clients are being unrealistic.73  
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 The new reality affords Hong Kong lawyers wide scope to advise in relation to 
mediation and suggest it to the other side without concerns about weakening their bargaining 
position. At the same time, mediation advocacy involves a significant paradigm shift for trial 
lawyers. It is a multi-dimensional shift from: the adversarial to the collaborative; win-lose to 
win-win; a past focus to a future focus; a focus on lawyers in the trial process to a focus on 
parties in the mediation process; and the need to convince a third-party umpire of the need to 
reach a consensus with the other side in relation to a resolution of the dispute.  
 The Department of Justice as well as the Bar Association and Law Society recognise 
that there is much to be done to educate lawyers and equip them with the skills of mediation 
advocacy. The delivery of programs and skills workshops, the drafting of protocols and codes 
of conduct for mediation advocates, and related initiatives will define the coming years for 
Hong Kong lawyers involved in mediation.  
 
Collaborative Practice 
Collaborative practice shares many of the same values as mediation, and may be the next step 
forward in transforming the culture of family dispute resolution in Hong Kong. Collaborative 
practice involves a principled negotiation where clients, their lawyers, and other professionals 
(i.e., financial, relational or child experts) all commit to resolve their dispute without going to 
court and according to agreed collaborative protocols such as the Model Participation 
Agreements and Guides of the International Association of Collaborative Professionals.74 If 
the collaboration breaks down, the lawyers and their law firms withdraw, and the parties must 
find new representation.75  
 Collaborative practice has been widely used throughout the United States and Europe. 
Under the leadership of the Hong Kong Collaborative Practice Group, it is attracting attention 
and making progress in family dispute management in Hong Kong. Slowly but surely, 
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collaborative practice is increasingly being viewed as the preferred way for lawyers to deal 
with family disputes, especially those involving divorcing couples, where the interests of 
children are paramount.76  
 
 Third Party Funding 
Third party funding refers to a financing method where a party to a dispute obtains funding 
for its legal costs from a third-party funder who has no connection to the dispute. In exchange, 
the third-party funder is given a share of the proceeds if the party recovers any money after 
the resolution of the dispute. In June 2017, the Hong Kong Legislative Council passed the 
Arbitration and Mediation Legislation (Third Party Funding) (Amendment) Bill 2016 (Third 
Party Funding Bill) permitting third party funding of mediation in Hong Kong.77 Once the 
Bill enters into force, it will amend the Arbitration Ordinance and the Mediation Ordinance. 
Following the recommendations made by the Law Reform Commission,78 the 
amendments clarify that the common law doctrines of maintenance and champerty (which 
outlawed third party financial assistance to a party to a dispute on the basis that the funder 
would receive a share of any money recovered by that party as part of the resolution of the 
dispute) no longer apply to mediation and arbitration. This legislation brings Hong Kong 
closer to other common law jurisdictions such as England, Wales, and Australia. Singapore 
passed similar legislation in January 2017, but its application is limited to international 
arbitration and related court and/or mediation proceedings (i.e., not mediation as a stand-alone 
process). 
Under the Hong Kong law, a “third party funder” is not limited to professional funders. 
As a result, such third parties can also include lawyers and law firms, provided they do not act 
for any party to the proceedings. Further, the new law also imposes requirements on the 
funded parties to disclose to the other party to the mediation, and to the relevant court or 
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tribunal: (1) the fact of a funding agreement; (2) the name of the funder; (3) the end of the 
funding agreement (other than because the mediation has ended).  
In place of regulations to which third party funders must adhere, the law proposes a 
Code of Practice to be drawn up by an advisory body. This Code of Practice will set out 
standards and practices that third party funders must observe (i.e., in relation to funding 
agreements, internal procedures, and monitoring measures).79 The advisory body is also 
entrusted to monitor compliance by the third party funders. These changes are expected to be 
effective later in the year when the Code of Practice is issued. 
 
Apology Legislation 
In line with the recommendations of the Mediation Report (2010), legislation was passed in 
2017 to protect apologies that could otherwise potentially be construed as an admission of 
liability; the legislation is called the Apology Ordinance (AO). In this section a brief 
background to this legislation is presented, followed by the main features of the AO. 
Apologies in mediation will usually be protected by the confidentiality and non-admissibility 
of mediation evidence such as those contained in the MO and contractual provisions in the 
agreement to mediate. Despite these provisions, it was considered that there might be a need 
for legislation to protect apologies made prior to or as a result of mediation from being 
construed as admissions of liability. Apology legislation could also conceivably remove doubt 
for disputing parties —whether or not they are in mediation— that it is okay to say sorry.80 
Further, where a public apology would be desirable to assist in the resolution of a dispute, 
apology legislation was thought to be particularly useful. There have been a number of such 
situations in Hong Kong. One instance relates to the tragic Lamma Island ferry collision in 
2012, in which 39 people lost their lives. When a government representative, the Marine 
Department chief, finally offered a public apology, many families of victims retorted that it 
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was too little too late. The public apology came more than six months after the incident and 
after numerous public calls for an apology to the victims’ families had been ignored. When 
the apology was finally made, it was presented to the press rather than the victims’ families 
and was criticised as "belated, insincere and involuntary."81   
  It was against this background, and after a thorough process of planning, public 
consultation and debate, that the Hong Kong Legislative Council eventually passed the 
Apology Ordinance (AO) in July 2017.82 The main features of the AO are set out below. First, 
an “apology” is defined broadly under the AO, including an expression of regret or sympathy 
(“partial” apology), and an admission of fault (“full” apology).83 Second, an apology will not 
constitute an admission of fault or liability even if it includes such an admission. Third, the 
AO sets out several rules as to inadmissibility in evidence in relation to apologies. As a 
general rule, an apology is inadmissible in evidence to the detriment of the apology-maker. 
This is subject to two exceptions; namely if the apology-maker wishes for the apology to be 
admitted as evidence, or it fails to be admitted in the usual way through discovery, oral 
evidence, or any equivalent tribunal processes. The rule also applies to statements of fact 
included in the apology, but may be admitted in exceptional cases where the decision-maker 
is satisfied that it is “just and equitable” to do so, having regard for “the public interest or 
interests of administration of justice.”84 Fourth, an apology will not void or affect insurance 
coverage, compensation or other benefit for any person in connection with the insurance.85 
The impetus to this provision was the need to alleviate the commonly held fear that making an 
apology would adversely affect the apology-maker’s insurance coverage.86 
 
MEDIATION AND THE CULTURE OF HONG KONG 
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To many outsiders, Hong Kong appears as a bustling, cosmopolitan, international hub. It is 
also a place steeped in Chinese culture, identity, and values such as Confucianism, harmony, 
face, guanxi (personal connections) and renqing (practice of reciprocity). As such the culture 
of Hong Kong may seem a perfect fit for the development of mediation as the preferred 
method of dispute resolution in society. However, which form of mediation? 
Mediation has a long history and the contemporary facilitative model of mediation is 
merely its most recent manifestation. Mediation embraces a diverse range of practice models 
some of which reflect traditional cultural problem-solving practices. Antaki distinguishes 
between two primary world traditions in mediation: intuitive or informal mediation on one 
hand, and cognitive, scientific or Western on the other.87 While the former continues to be 
practised in parts of Asia, Africa and the Middle East, the latter approach (Western mediation) 
emerged in the United States and dominates the contemporary ADR discourse around the 
world. In his work, Antaki explores how mediation practices vary according to whether they 
are serving a communitarian social structure or a mainly individualistic one.88  
As indicated previously, Hong Kong strongly embraced an interest-based facilitative 
model of mediation beginning with the Mediation Report (2010). In practice, however a range 
of mediation models continue to be apparent in practice with varying levels of mediator 
intervention and various types of interactions between parties. In an empirical study of family 
divorce mediation with local Chinese families in Hong Kong, Sullivan found evidence of user 
satisfaction and effectiveness in relation to mediation processes, 89 which was consistent with 
a number of previous Hong Kong studies.90 Drawing on knowledge from traditional literature 
on Chinese culture, empirical literature on the impact of divorce on Hong Kong families, and 
experiential reports of practicing mediators, Sullivan suggests that many of the assumptions 
underpinning the facilitative family mediation process align with Chinese cultural values. 
These include the following: 
 32 
• Facilitative family mediation is conducted by a third party who acts as a trusted 
broker between the parties;  
• The process is child-focussed, relationship-oriented;  
• Mediation encourages co-operative behaviour and collaborative decision-
making to end the conflict and to work towards a harmonious outcome for the 
common good of the family including the extended family;  
• The confidential nature of mediation offers parties the opportunity to problem-
solve in a private setting that may help to avoid loss of face and shame 
associated with divorce and its consequences. 
Further, Sullivan suggests that the future orientation and solution focus of facilitative 
mediation may be attractive to the pragmatic nature and “money-mindedness” of Hong Kong 
Chinese. 
She then continues with a number of recommendations to make mediation a better 
cultural fit for local Hong Kong divorcing families. Here she explains the cultural desirability 
of a mediator who is seen as a wise and trusted insider with a more directive role rather than a 
disinterested outsider who facilitates and refrains from substantive intervention as per the 
Western approach. In contemporary mediation terms, the high status, trusted insider mediator 
equates to the wise counsel mediation model, also referred to as ‘Mediasian,’ one of six 
mediation practice models set out in Alexander’s Mediation Meta Model.91 Further, Sullivan 
highlights the importance of private meetings between the parties and the mediator both prior 
to the mediation to educate the parties about mediation and how they can make the most out 
of these preliminary meetings, and during the mediation, (caucus) especially where loss of 
face may be an issue. Ritual is important in Chinese culture and can enhance the comfort level 
of the parties. Accordingly, rituals such as serving tea prior to each mediation session and 
even Western hand-shaking at appropriate junctures in mediation may take on a heightened 
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importance. Finally, Sullivan highlights the importance of the use of indirect or high context 
communication in mediation through the use of storytelling, metaphors, and analogies. 
The use of more directive forms of mediation such as the wise counsel model is not 
limited to family mediation. As indicated previously, in relation to intellectual property 
disputes, the Hong Kong Government has embraced directive approaches to mediation such 
as expert advisory (mediator as IP expert with authority through expertise) and wise counsel 
(mediator as trusted and wise insider with moral authority) mediation models.92  
 
CONCLUSION 
 
As this chapter shows, mediation has become an integral part of the dispute resolution 
landscape in Hong Kong. However, the landscape continues to develop. Not content to rest on 
their laurels, the Hong Kong Government along with institutional and community 
stakeholders continue to contribute to a vibrant mediation movement.  
The Hong Kong Government’s Steering Committee on Mediation provides an ongoing 
forum for monitoring the maturation of the mediation field, offering responsive feedback on 
current practices, projects, and programmes, and sharing new impulses for the future. 
Mediation developments in Hong Kong indicate the determined focus of the courts, the 
government, Law Society and Bar Associations, and the mediation profession in their support 
of this process. Since 2008, the Department of Justice has formed a series of bodies to address 
the question of how to progress mediation in Hong Kong: the Hong Kong Working Group on 
Mediation (2008-2010), the Mediation Taskforce (2010-2012), and the Mediation Steering 
Committee (2013 and ongoing). Regulatory milestones such as the introduction of PD 31 
(2010), the Mediation Ordinance (2013) and the Arbitration and Mediation Legislation (Third 
Party Funding) (Amendment) Bill 2016, alongside institutional milestones such as the 
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establishment of HKMAAL (2013) have not only put mediation clearly on the dispute 
resolution map, they have significantly shaped the dispute resolution ecosystem. The 
introduction of the Apology Ordinance in 2016 demonstrates Hong Kong’s commitment to 
creating a more civil society by encouraging the making of apologies with a view to 
preventing the escalation of disputes and facilitating their amicable resolution. 
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